The concept of sovereignty crystallized at a time when distances were large and self-sufficiency was the aspiration. Sovereignty coincided with notions of democracy, under the assumption of a perfect fit between the scope of sovereign authority and the affected stakeholders. This traditional view of sovereignty yields inefficient, inequitable and undemocratic consequences. This Article argues that in a densely populated and deeply integrated world, sovereignty should be conceptualized as a trusteeship not only toward a state's own citizens, but also toward humanity at large. Accordingly, sovereigns should be required to take into account other-regarding considerations when forming national policies that may have effects beyond their national jurisdiction, even absent specific treaty obligations. After grounding the trustee sovereignty concept on three distinct bases -the right to democratic participation, human rights, and the sovereign's power of exclusion -the Article identifies the minimal normative and procedural other-regarding obligations that arise from this concept and suggests that they are already embedded in several doctrines of international law that delimit the rights of sovereigns. The trustee sovereignty concept can explain the evolution of these doctrines and inspire the advent of new specific obligations.
Introduction
We live in a shrinking world where interdependence between countries and communities is increasing. These changes also affect -as they should -the concept of sovereignty. Unlike the conception of sovereignty that predominated in past decades of the ownership of a large estate separated from other properties by rivers or deserts, today's reality is more analogous to the ownership of a small apartments one densely packed high-rise in which about two hundred families live. The sense of interdependency is heightened when we recognize that there is no alternative to this shared home, no exit from this global high-rise. The privilege of bygone days of opting out, of retreating into splendid isolation, of adopting mercantilist policies or erecting iron curtains, is no longer realistically available.
In our global apartment building, several pressing questions have emerged concerning the neighbors' entitlement to a voice in the decision-making processes of their fellows in which they increasingly have a stake: To what extent should national regulators weigh other nations' or foreign nationals' interests when they make decisions that could affect them? To what extent should legislators and government agencies involve neighboring stakeholders in their decision-making processes? To what extent should states share with strangers their scarce national resources such as land, water or rare minerals, or sacrifice the lives of their security forces, to alleviate the suffering of foreigners in need and in general to contribute to global welfare? Secondary questions follow, including: Are any of these obligations legal, and what consequences do or should they entail? These fundamental questions arise in many if not most areas reserved for national policymaking, ranging from the regulation of markets, including trade, investments and securities, through natural resource management questions, biodiversity and the protection of world heritage sites, to human rights-related issues such as the obligation to respond to pandemics or the rights of refugees and asylum seekers. International organizations face similar questions when they decide on matters that could affect stakeholders in countries that are not members of those organizations.
These new realities play out in an intellectual, political and legal environment still rooted in the vision of sovereignty as the ultimate source of authority. True, in many ways sovereignty is not what it used to be in the nineteenth century. Most notably, the sovereign-king has been "dethroned" 1 by the people, whose will is now "the basis of the authority of the government." 2 Increasingly, sovereign rule is regarded as conditioned upon its respect for its own people, for those "committed to their care" 3 or found within its territorial borders, 4 and international law no longer regards the relationships between the state and its citizens as a purely domestic affair.
Surprisingly, such changes have had relatively little impact on the relationships among sovereigns or the way national and global regulation is formulated and executed. States continue to assert their freedom of action as the default rule. In most areas of law, limitations on state sovereignty must still be grounded on the sovereign's prior consent. While the major actors are no longer kings and princes, their assertion of authority is as strong as in the past because it is now typically rephrased in terms of self-determination: they are the trustees of their people and have fiduciary duties to them and only to them. Precisely because sovereignty inheres in the people, the primary responsibility of its agents is held to be that of protecting and promoting their citizens' interests rather than heed others' concerns. By acknowledging general obligations toward strangers, they might compromise their people's right to exclusively define and pursue national goals and values, and expose them to exploitation by other peoples free-riding on their good-faith contributions. Sovereigns are therefore unlikely to voluntarily commit to taking strangers' concerns and global welfare seriously into account. Their answer to the above set of questions is brief: we are bound to take other-regarding interests into account only when and to the extent that we explicitly and formally commit to doing so; nothing more may be assumed.
Despite nominal references to the reality of interconnectedness and shared destinies, contemporary sovereigns still begrudgingly retain their commitment to only their own nationals. They may agree to a few specific commitments toward others, such as the accommodation of refugees 5 or the obligation to allow the export of food to countries in need. 6 But they are typically reluctant to assume other obligations, such as the obligation under trade law to allow the export of raw materials, 7 and they resist any general limitation on their Materials 5 July 2011 (holding that by joining the WTO China agreed to restrict its sovereign rights over its natural resources and as a result was precluded from restricting the export of certain raw materials for industrial discretion. Although the concepts of "sovereignty as responsibility" and the "responsibility to protect" have been recognized by states, 8 most states resist the expansion of such responsibilities to encompass the obligation to assist in cases of natural disaster, as was demonstrated by the cold responses to the International Law Commission's recent suggestions in this respect. 9 Indeed, this last faceoff testifies to the extent to which governments continue to shy away from assuming other-regarding obligations.
Given this history it may therefore seem utopian to propose reinterpreting sovereignty and the "inherent" rights of peoples to self-determination as requiring the assumption of certain obligations toward strangers, and that states to take other peoples' interests seriously into account even absent specific treaty obligations. This Article argues , however, that such a reconceptualization of sovereignty is morally required, and that at least some other-regarding obligations are already reflected -even if not explicitly acknowledged -in state practice or judicial decisions.
processes abroad). On the possibility that specific trade law obligations limit states' discretion to limit exports of minerals and raw materials in high demand, see http://untreaty.un.org/ilc/documentation/english/a_cn4_652.pdf, at p. 6 ("Delegations endorsed the commission's view … that the concept of "responsibility to protect" … applied only to four specific crimes: genocide, war crimes, ethnic cleansing and crimes against humanity.") and p. 9 ("a number of States opposed the idea that the affected State was placed under a legal obligation to seek external assistance in cases where a disaster exceeded its national response capacity. In their view, the imposition of such a duty constituted infringement of the sovereignty of States as well as of international cooperation and solidarity and had no basis in existing international law, customary law or State practice"). Cf. Institute of International Law (Bruges Session -2003) Resolution on Humanitarian Assistance III. 3. "Whenever the affected State is unable to provide sufficient humanitarian assistance to the victims placed under its jurisdiction or de facto control, it shall seek assistance from competent international organizations and/or from third States."
The vision of sovereignty as the ultimate source of authority has survived due to the perception of a perfect or almost perfect fit between the sovereign and the affected stakeholders -its citizens.
10 Such a vision made eminent sense when sovereigns ruled their discrete mansions. It was the most effective way to overcome collective-action problems in the production of public goods, such as maintaining local security and ensuring food security or public health. Inter-state matters were effectively handled in the inter-sovereign sphere, negotiated by emissaries, ambassadors, and later by international organizations. It was this perceived discrete, private sovereign sphere where each people is entitled to self-determination that shielded states from the requirement to fully internalize the rights and interests of non-citizens in their policymaking and offered an ostensibly neutral format that excluded "the other."
But in our contemporary global condominium, the "technology" of global governance that operates through discrete sovereign entities no longer fits. What had previously been the solution to global collective action problems has now become part of the problem of global governance. Sovereigns regulate resources that are linked in many ways and on a daily basis with resources that belong to others. Some states regularly shape the life opportunities of foreigners in faraway countries by their daily decisions on economic development, on conservation, or on health regulation, while the latter are unable to participate meaningfully in shaping these measures either directly or by relying on their own governments to effectively protect them. The opposite also occurs, as citizens may find their own governments subject to capture by affluent foreigners who intervene in domestic decision-making. Moreover, the fragmented global space makes it difficult for disparate sovereign states to overcome their differences and collectively resist powerful third parties, either states or business enterprises. As a result, these sovereigns lose their discretionary space and are driven into submission by "divide and rule" strategies. The postcolonial promise of national self-determination remains for them partly, if not largely, unfulfilled.
The private vision of state sovereignty is also challenged by the intensifying interdependency on shared resources. States rely more and have greater influence on the availability and quality of shared resources such as air, water and fisheries. They use resources that are not fully theirs.
States are not founded on isolated islands or disparate clouds, floating past each other but never touching. Rather, "[b]y carving out a territorial jurisdiction for themselves, states withdraw part of the surface of the earth from free access to outsiders." ("the main justification for the appropriation of territory to governments is that the prevention of mutual mischief among the human beings using it cannot otherwise be adequately secured" 20 Each of these approaches has important merits, but limitations as well: Global federalism or constitutionalism raises questions regarding the appropriate "architectural design" of political institutions and the allocation of competences between the different layers of governance; global justice debates spark disagreements about outcomes and about how to operationalize redistribution; the "solidarity" school requires the assumption of an existing "international community" with shared expectations, which not everybody shares; and the Global Administrative Law school, which consciously seeks to avoid all these normative and structural questions, has yet to articulate a theory as to why sovereigns (and international organizations established by them) owe any procedural obligations toward foreign stakeholders, and how conflicts between citizens and foreigners should be resolved.
This Article follows the latter, administrative law-based tradition, which takes decision-making processes seriously. This tradition puts faith in the power of voice of affected stakeholders and in the discipline of accountability of decision-makers. The belief is that public participation and accountability are not only valuable in and of themselves, but actually contribute to better informed, more efficient and egalitarian outcomes. My argument is therefore that otherregarding sovereigns can indirectly promote global welfare as well as global justice.
This Article seeks to confront the challenges of global governance by adapting the concept of sovereignty to the realities and needs of our shrinking global high-rise and to our conceptions of democracy and justice, outlining the responsibilities that sovereigns have toward foreign stakeholders in addition to their obligations to their own citizens. My suggestion is to recast sovereigns as inherently bound by certain fundamental obligations that are prior to their consent and which they cannot contract out of: sovereigns -as agents of humanity -are obliged to take other-regarding considerations seriously into account in formulating and implementing policies, even absent specific treaty obligations. This reading of sovereignty pursues a middle course between the expansive and minimalistic approaches outlined above, in two senses. At the normative level, this reinterpretation of sovereignty retains sovereignty as an important democratic venue for the exercise of personal and communal self-determination, while at the same time imposing on those decision-making processes certain obligations toward others. Hence there is no monism, but rather other-regarding dualism. This vision of trusteeship respects the people's right to self-determination due to both the value of self-government and the belief that the people know best what is good for them and how best to obtain public goods such as security, health and education. The emphasis is on decision-making, not on outcomes, out of the conviction that inclusive and informed democratic deliberation is a valuable institution worthy of respect, and the equally strong conviction that well-informed democratic processes are likely to promote welfare and, in this context, also global welfare and even global justice. It is necessary to ensure that deliberation -and no doubt, disagreementamong sovereigns about collective policies, and about what global justice actually means, continues because nobody has a monopoly on truth and because contestation is a healthy antidote to despotism.
The reading of sovereign obligations that this Article offers steers a middle course also in another dimension. By demanding that sovereigns -namely national legislatures, regulators and courts -take strangers' interests into account in devising and implementing policies, it is not suggesting that sovereigns necessarily have an obligation to sacrifice the interests of their own citizens when balancing them against the interests of foreigners. Sovereigns are entitled to award priority to the interests and values of their citizens. The assertion that a state's "first duty is to itself" is still good law, 21 and the principle of "charity begins at home" still makes eminent sense. 22 Absent strong reciprocal commitments and other institutional assurances, sovereigns are subject only to certain minimal obligations that do not impose substantial burdens on them and may actually assist them in adopting optimal policies. This Article therefore urges that sovereignty not be disparaged, but rather its crucial role in the evolving global architecture of governance be recognized. The retention of national discretion -albeit somewhat limited -can promote rather than stifle worldwide deliberation and experimentation. Sovereignty must not be condemned but rather celebrated, as long as it accepts some responsibilities toward the rest of humanity. Realistically speaking, this is the most that national actors are willing to tolerate.
The Article begins by outlining three moral arguments, which support the interpretation of contemporary sovereignty as trusteeship that entails other-regarding obligations for sovereigns (Part I). It then elaborates on the general implications of such an interpretation and identifies the minimal normative and procedural obligations arising from it (Part II http://law.bepress.com/taulwps/art139 possible criticisms and Part IV sketches the possible extension of the obligations beyond the minimal level and the necessary conditions for this to occur. Part V concludes.
I. The Normative Bases for Considering Sovereigns as Global Trustees
This Part proposes three distinct normative bases for grounding the obligation of sovereigns to take other-regarding interests into account. These grounds are informed by the assessment, explored below, that the private concept of sovereignty is less compelling than it was in the past as a result of the glaring misfit between the scope of the sovereign's authority and the sphere of the affected stakeholders, which results in negative externalities as well as the loss of potential positive externalities imposed on the un-or underrepresented stakeholders (and often also on even represented ones), namely outcomes that are often inefficient, undemocratic and unjust.
The concept of the trustee sovereign represents an attempt to provide a normative basis for responding to these challenges. In the framework of all three theoretical bases, sovereignty is regarded as being embedded within a more encompassing global order, which is a source not only of powers and rights, but also of obligations that essentially require sovereigns to exercise their authority in ways that take the right of all individuals to democracy and to equality into account, and to also bear in mind the goal of promoting global welfare. While sovereigns may have good reason to prioritize in response to the interests of their citizens, they must nonetheless ultimately keep in mind the interests of others and to some non-negligible degree be accountable to them.
These three bases do not depend on any assumption about the existence of an "international community," of a shared sense of group solidarity. 23 A second, more fundamental type of challenge stems from the lack of fit between the group that has the right to vote and the other group that is affected by the decisions made by or on behalf of the first group. The basic assumption of state democracy -that there is an overlap between the two types of stakeholders -was perhaps correct in the world of separate mansions, when territorial boundaries defined not only the persons entitled to vote, but also the community affected by those choices. Exclusive state sovereignty was both efficient and democratically just. Today, the policies of one government affect foreign stakeholders on a regular basis, without their having the right of vote for that government or otherwise being able to influence its decisions. Scholars have accordingly acknowledged that the "geographybased constituency definition introduces an arbitrary criterion of inclusion/exclusion right at the start," 35 and have sought to outline a theory defining the scope of the affected stakeholders to whom decision-makers must be accountable.
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A third challenge that sovereignty poses to democracy is the fact that political boundaries make it difficult, indeed impossible, for a discrete group of sovereigns or voters to unite against a common external rival who practices "divide and rule" strategies while seeking, for example, the best terms for its investments. A handful of powerful states have set up such policy venues, be they formal or informal, not only to coordinate the interaction among themselves, but also to compel weaker states -which find it difficult to bundle up their disparate preferences -to submit. 37 As a result, the space for discretion that many sovereigns (and hence voters) are left with is severely restricted. 38 Moreover, the growing dependence on foreign capital inflow and the demands of markets in developed economies has increased the economic and accompanying political leverage that powerful states, global lending institutions and multinational companies and distribution chains enjoy. Witness the emerging regime of bilateral investment treaties by which investment-importing countries have had to forgo sovereign control over the management of such investments, 39 the "all subjected principle," which includes all those subjected to a structure of governance that sets the ground rules that govern their interaction); Goodin, supra note 12 (arguing for the "all possibly affected principle," "affected" including "anything that might possibly happen as a result of the decision" the IMF and the IBRD to incumbent governments to help them win elections. 40 Other actors, such as retail associations and NGOs, do not attempt to shape public policies directly, but the standards that they adopt force producers in foreign countries to adapt. In practical terms, a foreign supermarket chain may be more effective in setting food safety standards in a country than the local government. 41 Even the International Olympic Committee, a private body, has been effective only because, as a monopoly holder of the Olympic Games, it has been able to elicit compliance by states with its privacy-invading policies lest their athletes be banned from participating in the games. 42 The promise of "sovereignty as freedom" has not materialized for many countries, which experience their traditional or hard-won formal freedom as having erected new types of walls that separate them from each other and from the actual venue of deliberation and decision-making.
These three sources of democratic deficits within states challenge the basic assumption that sovereignty promotes the individual's and the collective's ability to shape their life opportunities. They necessitate fresh thinking about possible modalities that could remedy the inherent democratic failures that the current state system suffers from, and provide opportunities for individuals and communities to exert effective influence on policymaking that affects them, even if the decision-maker is a foreign government.
Positive international law does not rule out limits on national discretion. Although the right of peoples to self-determination is an "inherent" right, to be "freely" exercised, 43 it does not precede obligations toward others. As we know from another context where rights "inhere" in sovereigns -the inherent right to self-defense -such rights are not regarded as providing their owners with unfettered freedom to decide when and how to use them, even at critical moments. Rather, such rights are inherently subject to well-defined limitations under international law. The principles of national self-determination and of national ownership of natural resources never meant supreme and unfettered authority to each people. 43 The tension between this freedom and the obligations toward others is already present in Article 1 of the ICCPR, as the freedom is "without prejudice to any obligations arising out of international economic co-operation, based upon the principle of mutual benefit, and international law" (supra note 24).
meant that peoples cannot be subjected to other nations; however, they are not free of constraints that apply to all. The right to self-determination is the right to be free from other nations, but not from the obligations toward the collective. 44 As the German Constitutional
Court has stated, "sovereignty [is] 'freedom that is organised by international law and committed to it.'"
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Hence the concept of trustee sovereignty, which applies to all nations equally, does not violate the right to self-determination. To the contrary: it respects and in fact enhances all individuals' and peoples' right to self-determination and the resulting right to maintain their culture and promote primarily the interests of their individual members. Put differently, the principle of (individual and collective) self-determination itself entails limitations on the exclusive rights of territorial sovereigns. The sovereigns should render an account to foreign interests and allow foreign participation in their decision-making processes in ways that effectively remedy the democratic deficits that inhere in the current state system.
B. Trusteeship as Agency
As opposed to the conception of sovereignty as a venue for public deliberation, another venerable way of looking at sovereignty is as an agency relationship. State authorities derive their authority from their citizens. Mill was aware of the need to justify the exclusion of nonmembers from the community's deliberations. He explained that democracy could thrive only within specific communities:
A PORTION of mankind may be said to constitute a nationality if they are united among themselves by common sympathies which do not exist between them and any otherswhich make them co-operate with each other more willingly than with other people, desire to be under the same government, and desire that it should be government by themselves, or a portion of themselves, exclusively.
[…] Free institutions are next to impossible in a country made up of different nationalities. Among a people without fellow-feeling, especially if they read and speak different languages, the united public opinion necessary to the working of representative government can not exist.
48
These considerations remain valid to this day: there is an optimal size for a nation determined by the heterogeneity of the population. 49 But is it enough to justify exclusion by "common sympathies," or even by assertions of a people's right to self-determination? Mill recognizes that these communities -each "a portion of mankind" -are not alien to each other, and he devotes much attention to explaining why the idea of representative government is inapplicable to England's overseas dependencies and colonies, which constitutes a "small amount of inequality" and the lesser evil. That Mill devotes three detailed chapters to these questions likely reflects his sense of a moral obligation of communities to render an account to others as to why they are excluded. The burden of convincing the other rests clearly on the excluding community, 50 which is precluded from asserting the moral inferiority of the other. As
Bruce Ackerman points out, "[t]he liberal state is not a private club" and it therefore must justify its power to exclude non-citizens in "a public dialogue by which each person can gain social recognition of his standing as a free and rational being." of scholarship has viewed "the State as a unit at the service of the human beings for whom it is responsible," 58 or a social function of the global community of peoples, 59 and thus "merely a part, a branch of humanity [which as such] must recognize in the legal community of states as the political unity of humanity a higher power than itself." 60 Accordingly, it may be possible to re-conceptualize Max Huber's famous vision of a global legal order that "divides between nations the space upon which human activities are employed," 61 and allocates to each the responsibility toward other nations for activities transpiring in its jurisdiction that violate international law, as a relationship of trusteeship governed by international law. To paraphrase Huber's viewpoint: given the precedence of human rights, sovereigns can and should be viewed as organs of a global system that allocates competences and responsibilities for promoting the rights of all human beings and their interest in sustainable utilization of global resources. As trustees of this global system -to paraphrase another statement of Huber's 62 -the competency of contemporary sovereigns to manage public affairs within their respective jurisdictions brings with it a corollary duty to take account of external interests and even to balance internal against external interests.
This vision of trusteeship does not downgrade state governments; to the contrary: it assigns them immensely important tasks. At the same time, however, it recognizes that in principle they may have certain basic obligations toward the rest of humanity. What these obligations are is a matter of fierce debate which rages in philosophical discussions on global justice. But in their modes of reasoning these debates are similar to the debates about domestic justice. The point of the trusteeship concept is that sovereigns must engage in these debates, just as they engage in domestic debates about the allocation of resources and other public matters.
impaired the right which every man has to the use of such things as are absolutely necessary -a right which he brings with him into the world at the moment of his birth. Morocco (1923 Morocco ( -1925 
C. Trusteeship and the Power to Exclude
Sovereignty is similar to property in the sense that both carve out valuable space for their exclusive use:
63 "Whatever amount of resources one country has, it is withdrawn from the inhabitants of other countries." 64 Concerns for the disregarded stakeholders that are left out are therefore raised in property law theory, 65 and that discussion offers yet another outlook for grounding an obligation on sovereigns as property owners to take others' interests into account even when managing their "own" internal resources. 66 Property legal scholarship recognizes that private ownership is not only "dominion over things," but "also imperium over our fellow human beings." 67 This dominion entails responsibility: "the large property owner is viewed, as he ought to be, as a wielder of power over the lives of his fellow citizens; the law should not hesitate to develop a doctrine as to his positive duties in the public interest." 68 Therefore, the assignment of property rights and the delineation of their contents must be regarded as a mode of public regulation of human life. This approach is reflected in domestic legal systems. German constitutional law, for example, stipulates that "ownership obliges. Its use shall also serve the public good."
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This raises questions about the appropriate level of public scrutiny of private ownership and other remedial institutions, and about the scope of the affected public for whom such 63 Sidgwick, supra note 10, at 255: "I do not think that the right of any particular community to the exclusive enjoyment of the utilities derived from any portion of the earth's surface can be admitted without limit or qualification, any more than the absolute right of a private owner can be admitted. institutions are set up. 70 The position that a property regime must be complemented by a public system that supports the ownerless is widely shared among property scholars.
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Juxtaposing this debate to the global order, this debate exposes the acute deficiencies of the traditional concept of sovereignty as allocating the power to exclude without proper public system that can regulate the exercise of that power. While a permissive approach to the right to exclude may in principle make sense in domestic settings, adopting a similar deferential approach to sovereigns as property owners in the global sphere would be quite problematic. There are three compelling reasons for more onerous other-regarding obligations on sovereigns as owners. The first concerns the much more dramatic consequences of exclusion at the global level: Our shared high-rise does not have public spaces to accommodate those who wish or are forced to exit the country they reside in and find refuge elsewhere. At the global level, the lack of an equivalent of open spaces, emergency shelters and public property that the government can allocate to the needy has to be redressed with certain limitations on the sovereign's right to exclude, including an obligation not to deny access to migrants and refugees without taking into account the asylum-seekers' individual concerns and without at least providing justification for their exclusion. 72 For the same reason, and again unlike the individual property owner, the sovereign must assume more robust positive obligations toward those who can benefit from its exercise of power (e.g., foreigners subject to persecution by their own governments), in the absence of a public authority at the global level which operates as such.
The second reason for imposing stricter limitations on sovereigns' ownership claims is the worry that the policies pursued by the sovereign do not necessarily reflect the preferences of the domestic stakeholders and hence do not fully internalize the social costs, not only for outsiders but also for insiders. The assumption that generally holds for individuals, that they have a motive to make the most economic use of their property, and which justifies their exclusive authority to use their property as they deem fit, 73 is not always and not even often valid even for democratic sovereigns, due to inherent failures in the democratic processes that were explored above.
Thirdly and finally, the domestic law systems for assigning property rights retain the authority to introduce adjustments and limitations on property rights, including their confiscation when 79 "The cultivation of the soil deserves the attention of the government, not only on account of the invaluable advantages that flow from it, but from its being an obligation imposed by nature on mankind. The whole earth is destined to feed its inhabitants; but this it would be incapable of doing if it were uncultivated. Every nation is then obliged by the law of nature to cultivate the land that has fallen to its share," id. at § 81.
other philosophers have shared the basic premise that, in Kant's words "all men are originally in common possession of the land of the entire earth."
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It is international law which provides the criteria for recognizing entities as sovereign states that are entitled to manage the resources within their territory, and it is international law -the UN Convention on the Law of the Sea -that recognized states' rights to extend their sovereign authority to manage certain maritime resources. 81 This approach informs the concept of the "common heritage of mankind," which is regarded in treaties and declarations as the titleholder of the natural resources located beyond national boundaries such as the deep seabed or outer space. 82 From this perspective, it is not impossible to conceive of international law as imposing the obligation on sovereigns as power-wielding property owners to take otherregarding interests into account when managing the resources assigned to them, and thereby increase global welfare. Hence, for example, coastal states that manage their Exclusive Economic Zones (EEZ) and police the activity of fishing fleets have the authority to detain foreign vessels to secure compliance with the coastal state's policies. But when exercising such functions, the coastal state must not discriminate between domestic and foreign ships and crew, and must give all voice before the detaining institutions. 83 Such discrimination is harmful both to the crew and to healthy competition among fishing fleets.
To conclude, the powers that sovereigns exercise, both in their management of their 'own' internal resources and when they make rival claims on transboundary and public resources, yield a direct and indirect impact on others. The increasing global pressures on the available resources and the emerging recognition of moral obligations that inhibit the exercise of 80 IMMANUEL KANT, THE METAPHYSICS OF MORALS 6:267 (Mary Gregor ed., 1996); see also IMMANUEL KANT, PERPETUAL PEACE: A PHILOSOPHICAL ESSAY (M. Campbell Smith trans., 1917) (1795), (referring to the "common right to the face of the earth, which belongs to human beings generally"). Grotius states that "In the existing state of affairs, it has come to pass, in accordance with the design of Divine Justice, that one nation supplies the needs of another, so that in this way whatever has been produced in any region is regarded as a product native to all regions. exclusion challenge the idea of exclusive ownership and give rise to the demand that sovereigns manage the resources under their control efficiently and sustainably, taking into account global welfare considerations.
D. Translating the Moral Grounds to Legal Obligations
None of the grounds that support the trustee concept suggests that all sovereigns must treat the interests of all foreigners like those of their own citizens, just as the recognition of duties that property owners have toward others does not spell the end of capitalism. Mill's observations regarding the optimal size of democracy strongly caution against extending suffrage to outsiders or free access to collective resources, as this would undermine the opportunities of communities to pursue their own unique preferences and destroy their incentives to create communal goods such as public educational and healthcare systems. 84 Instead, the conclusion from the above discussion must be that sovereigns are collectively obliged to provide remedies that can correct, or at least minimize, the loss to individuals of the ability to participate meaningfully in shaping their life opportunities, and can promote global welfare. Such an exercise requires attention to countervailing considerations, such as the need to ensure reciprocity or burden-sharing among the different sovereigns. In the subsequent Parts, this Article therefore distinguishes between different types of other-regarding obligations according to the different level of burdens they impose on sovereigns, and focuses mainly on the minimal obligations.
II. The Minimal Obligations of the Trustees
While the obligation to promote global welfare certainly supports the imposition of burdensome obligations on sovereigns, there is a key precondition to their assertion: the availability of institutions that can provide an assurance of reciprocity, namely that these obligations apply equally to all. For example, a state in the U.S. or a state member of the European Union may not raise the "NIMBY argument" vis-à-vis other member states and refuse, for example, to allow the importation of hazardous wastes from the other state. 85 This Part elaborates on these minimal obligations. I argue that each of the three different grounds for regarding sovereigns as trustees of humanity supports, in its own way, four more modest obligations toward all affected stakeholders. These minimal obligations apply to all sovereign bodies (legislatures, executives and courts), regardless whether other sovereigns reciprocate, although reciprocity or the lack thereof could be a relevant consideration for sovereigns to take. Accordingly, this Part examines the argument that sovereigns must take the interests of foreign stakeholders into account (section A), must provide voice in their decisionmaking processes to foreign stakeholders affected by their policies (section B), and must accommodate foreign interests if doing so is costless to them (section C), or in cases of catastrophe (Section D).
A. The obligation to take others' interests into account
As trustees of humanity, national decision-makers have an obligation to take into account the interests of others when devising policies (or reviewing them, in the case of courts). All three moral grounds for the trusteeship concept support this conclusion. Although sovereigns are entitled to prioritize their citizens' needs, they must weigh the interests of other stakeholders and consider internalizing them into their balancing calculus.
The obligation to weigh the interests of foreign stakeholders does not necessarily imply an obligation to succumb to those interests, and does not even require full legal responsibility for ultimately preferring domestic interests in balancing the opposing claims. It does not necessarily imply that sovereign discretion should be subject to review by third parties such as foreign or international courts that would replace the sovereign's discretion with their own. What it does imply as a minimum, however, is that sovereigns must give due respect whenever the policies they adopt and pursue impact foreign stakeholders or otherwise fail to promote global welfare.
imperative requirements of environmental protection as well as for the protection of health which prevails over the objective of the free movement of goods.). And see in general infra notes 87-95. 86 See discussion infra Part V on preconditions for imposing additional obligations.
The general obligation to give "due respect" 87 to non-citizens affected by sovereign policies can be found in federal systems, where its aim is to ensure that states and provinces internalize out-of-state interests. The same general obligation exists also in the European Union. In federal systems (and the EU) this obligation is also legally enforceable through the courts. Courts in federal states impose on political sub-units (states, länder, provinces) the obligation -often conceptualized as deriving from principles of "fidelity," "loyalty" or "solidarity" -to take the interests of out-of-state stakeholders and of the collective into account. The German constitutional court has invoked the unwritten concept of Bundestreue ("federal fidelity"), 88 which requires both the Federal government and the member states to "subordinate their decisional freedom to the consideration of the common welfare, [and] While this list of considerations refers to potential harm from hazardous activities, the conception of trustee sovereignty suggests that there is no reason not to regard such obligations as relevant to most if not all decisions that affect foreign stakeholders.
The recognition of such accountability obligations could remain imperfect, in the sense that failing to comply with them to the fullest extent would not necessarily entail legal consequences imposed by third parties through effective enforcement mechanisms. The reason for the hesitation is threefold. First there is the functional concern, that an external regime that imposes sanctions on sovereigns for their exercise of discretion might be even less competent than the sovereign in striking the right balance between domestic and foreign interests, and would thus run the risk of making judgmental errors that undermine fairness and global welfare. Second, there is the normative concern about equality and reciprocity, namely that such a regime would unduly burden certain sovereigns, but not others. Third, there is the normative concern about democracy, namely that such a regime would replace and stifle the democratic processes, which are intrinsically important and instrumental for promoting global welfare and justice.
The first to have identified this problematic aspect was Christian Wolff, who was also the first to propose the concept of other-regarding duties of sovereigns in 1749. 99 He asked: "Who is judge as to whether one nation can do anything for another without neglect of its duty toward itself"? In his response, he emphasizes the third concern identified above, elaborating on what he terms the "imperfect obligations" that the sovereign owes to its fellow sovereigns:
[S]since ... every nation is free and by virtue of natural liberty it must be allowed to abide by its own judgement in determining its action, every nation must be allowed to stand by its judgement, as to whether it can do anything for another without neglect of its duty toward itself; consequently if that which is sought is refused, it must be endured, and the right of nations to those things which other nations owe them by nature, is an imperfect right.
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But this brings Wolff to the conclusion that the sovereign "is not bound to give to other nations the reason for this decision, consequently they must simply abide by its will." 101 His position may have been apt for the emerging global order in eighteenth-century Europe, and certainly 99 II CHRISTIAN WOLFF, JUS GENTIUM METHODO SCIENTIFICA PERTRACTATUM 84-95 (1749) (Joseph H. Drake trans., 1934). 100 Id., Para. 157. Wolff continues with the example: "So when there is a scarcity of crops the nation which has an abundance of grain ought to sell grain to the other, which needs it. But if indeed it is to be feared that, if grain should be sold, it would suffer the same disaster, it is not bound to allow that the other procure grain for itself from its territory. But the decision as to whether it can be sold without risk, is to be left to that nation from which the other wishes to provide grain for itself, and the latter ought to abide by this decision." 101 Id. § 188 at para. 99.
reflected the prevailing expectations of and from sovereigns. For the reasons mentioned above, this position retains much of its merit, despite the impressive growth of international institutions and courts that claim to have the technical capacity and the necessary impartiality to subject sovereign discretion to external review. and foreign interests: If you had the opportunity to weigh others' interests but did not, then the burden is on you to account for the omission. Complete disregard of the others' interests is a rather simple finding that courts and tribunals have been making to determine state responsibility.
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I will not deny that the recognition of the duty to weigh other-regarding considerations opens up a host of secondary questions that must be treated with great caution: How should the scope of the affected stakeholders be defined? Should those remotely or indirectly affected be included in the calculus? How much weight should be given to other-regardingness? A fully developed set of normative criteria for weighing the other-regarding obligations of a sovereign would have to address the different issues at stake: for example, the different weights assigned to policies aimed at saving lives and those furthering economic development, the different (decreasing?) spheres of responsibility of sovereigns (over citizens, over foreigners just outside the borders, over other foreigners in neighboring countries, etc.), the relative power of specific sovereigns ("common but differentiated responsibilities"), their unique responsibility towards foreign stakeholders due to past acts (as a former colonial power, or as an occupier) or omissions (e.g., the failure to control exploitation by nationally registered companies). Obviously, each of these questions requires further detailed analysis. However, the accountability obligation disciplines such debates, at least to a certain extent, by requiring the acting state to render an account to the affected for disregarding them.
B. Minimal deliberative obligations
The sovereign as trustee must ensure meaningful opportunities to have the voices of affected stakeholders heard and considered, and must offer them reasons for its policy choices. 105 This obligation, which draws heavily on the self-determination ground for trusteeship explored above, is significantly more than an "imperfect obligation" in Wolff's terms: it tempers the power of the sovereign by introducing the obligation to reason, potentially facilitating a dialogue on ways to promote common and, indeed, global interests. These minimal procedural obligations do not deprive sovereigns of their entitlement to have their final say.
International law has long recognized an obligation to inform other (usually neighboring) countries about possible hazards and planned measures, although such a general obligation is currently recognized only with respect to activities expected to cause "significant harm" to others. 106 Granted, providing a hearing to foreign stakeholders and complying with other procedural requirements, such as basing policies on scientific impact assessments or on international standards, is not costless. It may well burden and delay the decision-making process. But this does not necessarily mean that giving notice, granting a proper hearing to affected stakeholders, or providing additional clarifying information is detrimental even from the perspective of the deciding government. As we know from the literature on administrative law, procedural rights may actually benefit the decision-makers. Such procedural guarantees enable them to obtain additional perspectives of which they would not have been aware, and thereby to obtain better and fuller information about the planned measures and their consequences. Transparency and accountability also limit the possibilities of capture by narrow interests that thrive behind closed doors. So by allowing foreign stakeholders to participate effectively in the decision-making processes relevant to them and rendering a proper account 105 Rawls, supra note 52, at 56: "the ideal of public reason of free and equal peoples is realized, or satisfied, whenever chief executives and legislators, and other government officials, as well as candidates for public office, act from and follow the principles of the Law of Peoples and explain to other peoples their reasons for pursuing or revising a people's foreign policy and affairs of state that involve other societies." 106 In the Corfu Channel case, supra note 105, the ICJ characterized the duty to give warning as based inter alia on If the assessment referred to in article 7 indicates a risk of causing significant transboundary harm, the State of origin shall provide the State likely to be affected with timely notification of the risk and the assessment and shall transmit to it the available technical and all other relevant information on which the assessment is based." of the policies they adopt, sovereigns do not necessarily sacrifice their resources for other peoples' welfare.
The Aarhus Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters (1998) 107 is a contemporary example of the emerging awareness of the need to provide a voice to out-of-state stakeholders, and of the need to develop modalities to facilitate their involvement. This convention seeks to ensure "the right of every person of present and future generations to live in an environment adequate to his or her health and well-being" by "each [state] Party [guaranteeing] the rights of access to information, public participation in decision-making, and access to justice in environmental matters" 108 for "the public concerned." This public is defined as "the public affected or likely to be affected by, or having an interest in, the environmental decision-making." 109 The Aarhus
Convention Compliance Committee 110 extended the definition to include also foreign citizens residing in a neighboring country, and recommended that the member states provide further "guidance to assist Parties in identifying, notifying and involving the public concerned in decision-making on projects in border areas affecting the public in other countries." 111 The "draft list of recommendations on public participation" issued by a task force set up to facilitate the work of the state parties does not refer to nationality as a potential barrier to access, and in fact suggests the possible use of "Geographic Information Systems" to determine who the concerned public is." 112 The approach is -appropriately -decidedly functional: the scope of the planned measure determines the affected stakeholders whose voice should be heard.
Just like the previous question concerning the scope of accountability, the question as to what the "minimal" deliberative obligations are raises several secondary questions. They include the extent to which states ought to involve foreign stakeholders in their decision-making processes taking into account the costs that are involved; how to determine the circle of those regarded as stakeholders entitled to a hearing; how much information they should be exposed to during hearings or when rendering an account for the chosen policies, etc. The answers to these and other questions must be sensitive to the different areas of regulation, the types of interests that are affected, and the relative wealth and capacities of the state, among other considerations. The complexity of the issues that arise should encourage serious debate.
C. The obligation to accommodate others' interests when one sustains no loss: the restricted Pareto test
The sovereign as trustee must yield to the interests of others when such a concession is costless to itself. This obligation draws heavily on the concept of limited ownership of resources. A coastal state, for example, must allow access to a landlocked neighbor if such access entails no harm to itself (for example, a one-time emergency flight over its airspace, or even a tunnel below its territory). This is a "restricted Pareto outcome," namely an outcome from which "one benefits and the other sustains no loss" without resort to compensation. This is different from the general Pareto outcome, in which at least one of the parties is better off relative to any alternative outcome, while the other parties are not made worse off or are compensated for any loss (the coastal state is forced to allow access, but is compensated for any losses it incurred). The restricted version is a more limited imposition on sovereigns than the general version of Pareto because it entails less intrusion on sovereigns' discretion regarding the use of their resources: it does not require them to accept compensation for use of their resources which they did not approve of. A stronger imposition on sovereigns would limit their ability to pursue their preferences and also require a robust institutional infrastructure with reliable mechanisms that sovereigns could trust to make impartial and competent decisions on allocations among sovereigns and/or their citizens. Hence my choice, when exploring minimal obligations, to opt for a "restricted Pareto criterion" that stipulates that the minimal otherregarding normative obligation incumbent on all sovereigns is the obligation to accommodate others' interests when they "sustain no loss." In this stricter version, side payments to compensate for loss are not an option. this principle or not depends on its underlying self-commitment to long-term cooperation. 115 The sense of internal commitment yields an obligation to act according to the principle known as "one benefits and the other sustains no loss." Any legal system that perceives itself as reflecting the common enterprise of a "human society" that allocates shared resources among its members must endorse at least a restricted Pareto criterion as a principle for regulating the interaction between the members of the group. All three grounds of the trustee sovereignty concept support the restricted Pareto criterion as a minimal obligation.
The restricted Pareto criterion was invoked by Grotius in Mare liberum to justify his proposed regime of freedom of navigation on the high seas.
116 He referred to it as "the law of human society":
If any person should prevent any other person from taking fire from his fire or light from his torch, I should accuse him of violating the law of human society, because that is the essence of its very nature […] why then, when it can be done without any prejudice to his own interests, will not one person share with another things which are useful to the recipient, and no loss to the giver?
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Arguably, a similar conclusion may follow from another venerable doctrine of international law, namely the doctrine of abuse of rights. 118 Hersch Lauterpacht lauded the doctrine as a way for international tribunals to respond to the lack of "legislative machinery adapting the law to changed conditions" by "the judicial creation of new torts." 119 But what amounts to "abuse of rights" is rather vague. By contrast, the restricted Pareto test is clearer and less threatening to states in terms of its interference with sovereign discretion. While the question whether a specific concession is costless or not might at times be subject to debate (and then left to the sovereign's discretion), 120 the answer is often obvious, as the cases below demonstrate. The ICJ even found, based on "the failure of Nicaragua to deny the existence of a right arising from the practice which had continued undisturbed and unquestioned over a very long period," that Costa Rica had a customary right to subsistence fishing by the Costa Ricans living along the bank of the San Juan. 123 Notably, Nicaragua never argued that the Costa Rican uses of the river harmed its interests. This outcome was therefore fully justified as complying with the restricted Pareto test.
A similar concern regarding the principle of "one benefits and the other sustains no loss" can be traced in other cases related to the right of use of a foreign sovereign's land. In such cases, the tribunals have acknowledged the authority of the sovereign to police the exercise of the right of passage and implicitly oblige the sovereign not to weigh irrelevant considerations, just as an administrative court would do. 124 In Case concerning Right of Passage over Indian Territory (Merits) , 125 the ICJ examined India's refusal to allow the Portuguese passage between enclaves they controlled on Indian territory, and satisfied itself that India's refusal to allow passage was "covered by its power of regulation and control of the right of passage of Portugal," implicitly accepting that irrelevant considerations would not have justified such a restriction. In the Arbitration regarding The Iron Rhine ("Ijzeren Rijn") Railway, 126 the tribunal similarly sought to ensure that The Netherlands, which had granted Belgium the right of passage through its territory, confined its regulatory functions to measures required by environmental concerns.
122 Id. at para 79. Following the same logic, the court found that the treaty allowed for "certain Costa Rican official vessels which in specific situations are used solely for the purpose of providing that population with what it needs in order to meet the necessities of daily life" (para. 84 The restricted Pareto criterion was probably also an influential consideration in resolving the dispute concerning Lac Lanoux. 127 This was a case where France benefited from its diversion of a river shared with Spain, while Spain sustained no loss because it continued to receive the same quantity and quality of water, albeit from a different river. Spain insisted that under its treaty with France it had the right to approve any French intervention in the flow of the river on French territory before crossing to Spanish territory. Spain perhaps hoped that its refusal would induce France to offer it a larger share of water or part of the electricity generated by the hydroelectric project that would use the diverted water from Lac Lanoux. In rejecting Spain's claim, the tribunal referred to international practice and to customary international law, yet it did not provide any example of such practice to support its findings. Instead, it emphasized the inefficiency of Spain's assertion of what the tribunal regarded as "a 'right of veto', which at the discretion of one State paralyses the exercise of territorial jurisdiction of another." 128 Although its doctrinal foundations are supported more by logic than by precedent, the Lac Lanoux decision is hailed as an important milestone in the development of international freshwater law.
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We cannot expect such global decision-making bodies to be very explicit about their right to undertake such inquiries. After all, treaty language does not explicitly acknowledge such responsibilities, and general international law has yet to offer explicit support for this approach. Nevertheless, I suggest that the best explanation for these judgments is the acknowledgment that sovereignty may not be used to violate the restricted Pareto criterion.
Some readers will be disappointed with such a restricted obligation. They might ask: why not extend the same solution to cases where the burden on the sovereign is minimal, but enormous for the foreign party? There are good reasons to support this approach, although there is also the worry of a slippery slope toward full external review of national discretion, which raises its own set of questions mentioned below. Note that this restricted test is part of a set of obligations. With the scales so distorted, it will be difficult for state authorities to offer a convincing account for their decision. This may prove to be a sufficiently effective deterrent.
D. Minimal responses to catastrophes
In certain aspects, positive international law has moved beyond these minimal obligations. The obvious cases involve the obligation to prevent and suppress crimes against humanity and grave breaches of the laws of war. 130 The emerging concept of the "responsibility to protect" belongs to these specific positive obligations. 131 The ILC effort to define a responsibility to seek and provide assistance in cases of natural disaster 132 follows the same logic.
Another type of more rigorous other-regarding obligations relates to the treatment of those individuals who seek refuge in foreign countries. States have assumed some obligations concerning refugees 133 and are also obliged under human rights treaties to protect other foreigners who may be subject to maltreatment by foreign governments. 134 The extension of such rights to climate or economic refugees is a widely debated issue. 135 Finally, the obligation to ensure access to food, as recognized by the International Covenant on Economic, Cultural and Social Rights, 136 requires "States Parties … [t]aking into account the problems of both food-importing and food-exporting countries, to ensure an equitable distribution of world food supplies in relation to need." 137 What this duty entails was interpreted by the Committee on Economic, Social and Cultural Rights as "tak[ing] steps to respect the enjoyment of the right to food in other countries … [and] refrain at all times from food embargoes or similar measures which endanger conditions for food production and access to food in other countries." 138 According to some scholars, this obligation entails many more requirements if a serious effort is to be made to secure access to food for all. 139 Regard to the food security of others is also reflected in trade law. 140 No doubt, a growing acceptance of the logic of trusteeship should generate more explicit obligations.
III. Criticisms and Responses
As mentioned above, the concept of trustee sovereignty charts a middle course between cosmopolitan and parochial approaches to the regulation of global affairs. It seeks to retain sovereignty as an important locus for democratic decision-making in a heterogeneous world, and it recognizes the primacy of domestic interests when balanced against the interests of foreigners. Moreover, in this Article I emphasize the minimal obligations that derive from this concept, which do not depend on external disciplining mechanisms such as reciprocity or thirdparty enforcement. Such a model is susceptible to criticism from two opposite sides.
The criticism from the cosmopolitan side is that the model does not go far enough. Retaining sovereignty impedes the introduction of a truly inclusive and functioning global constitutional system that is able to overcome holdouts and free-riders in its promotion of collective action necessary for general welfare. I do not deny the promise of such global mechanisms, but they do not come without their costs and risks. One difficulty with global constitutionalism is the preference for functionalism over contestation and doubt. A system of sovereign states provides contestation both at the domestic level and in the global sphere. Until global constitutionalists demonstrate that a robust system of checks and balances can be reproduced at the global level and ensure an equal and effective voice for all stakeholders, a precautionary approach that is wary of democratic losses resulting from the hierarchical global apparatus seems preferable.
The criticism from the traditional statist approach raises three major concerns. The first is the worry of unnecessary intervention in global markets: preferences are reflected in the price people pay for certain resources and, based on the Coase theorem, there is good reason to believe that sovereigns will heed foreigners' interests if the latter pay for them. The second criticism invokes the Hobbesian vision of sovereigns seeking only to increase their relative edge over their competitors: in such a world, any respect for one sovereign's interests weakens the other. The final criticism is shared by those who recall how claims of humanity, human development and progress were invoked to justify colonialism and other forms of domination.
Sovereigns may well be convinced by market forces to take others' interests into account, in which case the law will be redundant. There is good reason to believe that many if not most transactions will reflect this Coasean logic. But in other contexts -some of them mentioned 140 See Agreement on Agriculture, supra note 96.
above -we may find reluctant sovereigns, those who ignore their diffuse domestic constituencies, or those too weak to offer anything in return. The vision of sovereigns as trustees will not affect market transactions, but may be of assistance in the latter type of cases. A case in point is the negotiations over the access to a new strain of the deadly bird flu that was discovered in Indonesia in 2006. Frustrated by the cost of vaccines, Indonesia announced that it would not deliver samples of the new virus to the World Health Organization unless it received sufficient assurances that the vaccine developed from the samples would be available to its citizens. 141 Dependent on virus samples to produce the vaccine, the World Health Organization and developed countries sharply criticized Indonesia, arguing that the country had a duty under international law to provide information essential to prevent epidemics. But Indonesia invoked its sovereign right: the virus, as a biological resource, was Indonesia's property, and hence it had no obligation to share it with others. In the summer of 2011 the conflict between Indonesia, the drug producing countries and the WHO ended in a compromise that ensures the availability of drugs to citizens of developing countries. 142 For Indonesia, invoking the traditional concept of sovereignty was empowering. It is not clear, though, how many other countries would be able to mount a similar opposition and how their citizens would be protected. And, no doubt, a sense of shared commitment to take other-regarding considerations into account would have prodded both sides to the negotiation table earlier, and may have resolved the dispute sooner.
The Hobbsean critique reminds us that in the anarchic system of international politics "relative gain is more important than absolute gain," 143 and "relative capabilities […] are the ultimate basis for state security and independence." 144 Even if one accepts this observation as reflecting some, perhaps even most states' general attitude toward international cooperation, this does not mean that taking other-regarding interests into account is harmful to one's goal of maintaining a relative edge. To the contrary: cooperation may be beneficial to all without modifying the relativity balance (the enlarged pie achieved through cooperation could be allocated in proportion to the states' relative power positions). 145 More importantly, with increased interdependency, as demands for resources grow and supplies dwindle, more and more states may not be able to afford the luxury of ensuring their relative edge through unilateral action. Adhering to the minimal other-regarding obligations would create processes of deliberation that could lower the costs of prompting cooperative behavior.
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Finally, the invocation of "humanity" by sovereigns raises worries in the developing world and elsewhere: "The concept of humanity is an especially useful ideological instrument of imperialist expansion," wrote Carl Schmitt, 147 and we know that the notion of a "sacred trust of civilization" was invoked by the League of Nations only to justify a new form of colonialism. Imposing other-regarding obligations on new or weak states would only add to the already heavy "obligation overload" that weaker states experience, 148 especially when it comes to raw materials that the West has sought since the end of colonialism to recast as belonging to the world at large. 149 But the stark question for the weaker countries is whether clinging to formal nineteenth century-type sovereignty remains in their best interest. As Martti Koskenniemi pointed out, "formal sovereignty can undoubtedly also be imperialist -this is the lesson of the colonial era from 1870 to 1960 which in retrospect seems merely a short interval between structures of informal domination by the West of everyone else." 150 The main promise of the trusteeship concept lies in its application to powerful countries that shape the opportunities of citizens of poor countries. The concept of "common but differentiated" responsibilities should also be relevant in the case of other-regarding obligations, in terms of both the decision-making process and its outcome.
IV. Beyond Minimal Obligations?
A more ambitious vision of other-regarding obligations would regard sovereigns as obliged to promote (and not only to consider the promotion of) global welfare. Put differently, trusteeship could in theory imply an expansive notion of "harm" that sovereigns must prevent: "harm" would be defined not simply as a decrease from the previous status quo (e.g. water), but as any act or omission that fails to increase global welfare (e.g., failure to resort to less wasteful irrigation practices, failure to protect a world heritage site from decay, or even failure to promote the use of "green" sources of energy). Harm would be defined not by the damage caused to a neighboring state or to specific foreign individuals, but by the diminution of the resources available or potentially available to all. While such an inclusive definition of harm (and of responsibility) is perhaps beyond the doctrinal understanding of "harm" under contemporary international law, it is well in line with the definition of harm under domestic law, which takes into account all the social costs of the act that caused the harm, including the cost to the actor itself.
151
A rudimentary example of a development in this vein is the evolving practice of UNESCO's World Heritage Committee, a global body, set up by the World Heritage Convention, 152 which is redefining states' trusteeship obligations with respect to world heritage sites located in their territories. While the convention was aimed at providing foreign assistance for the maintenance of cultural and natural sites, over time the rationale changed as the Committee adopted a global perspective and began to critically review how states managed the sites located in their respective territories. Sometimes the Committee would declare or threaten to declare a world heritage site as "in danger" overruling the view of the relevant state party.
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"Harm" -in this case, danger -is defined from a global perspective.
Similarly, a more ambitious program for effecting other-regardingness would require sovereigns not only to consider foreign interests, but to actually balance them against domestic ones and be responsible for making policy choices that unnecessarily harm foreign stakeholders. In fact, this possibility already presents itself in trade and investment disputes. As Alan Sykes observed, there is a "serious tension" in the area of trade law between the goals of open trade and respect for national sovereignty, which "can be irreconcilably at odds to the point that one 151 Economists and lawyers determine a person's legal responsibility for the harm she caused by measuring the loss 153 The Committee keeps a "World Heritage List" of sites as well as an "In Danger" list, and it can list or de-list sites as it deems appropriate, based on information received from sources "other than the State Party concerned," even without the consent of the state in whose territory the site is found. Despite the limited set of sanctions available to it, the Committee has proved quite effective. Mainly through shaming, it managed to convince Russia to protect Lake Baikal (which cost Russia an additional billion dollars to reroute the East Siberia-Pacific Ocean oil pipeline), and it contributed to resolving a dispute over mining that could have threatened some cases, courts have raised community concerns, such as environmental protection, of their own initiative. 162 Some tribunals have been incrementally enhancing their own capacity to look beyond the disputing parties to wider circles of stakeholders, by opening their doors to nonstate actors to provide information that is not controlled by state executives. 163 Moreover, international tribunals take into account global welfare and global justice concerns. When it has made no economic sense to assign full sovereignty rights to one country over what are essentially shared resources (e.g., international rivers, fisheries), courts have redefined the relevant property as shared despite scant language to that effect. 164 The Appellate Body of the WTO has lowered the burden of proof for justifying preferences given to imports from developing countries, in order to "provide developing countries with increasing returns from their growing exports, which returns are critical for those countries' economic development." 165 A few national courts have also shown willingness to promote global interests especially in the context of developing universal jurisdiction in criminal and tort law for crimes against humanity and war crimes. 166 However, the intervention of such external bodies raises serious concerns about the impartiality of global decision-makers and judges, their competence to make better judgment calls than the reviewed sovereigns, and the potential stifling effects on domestic democratic processes. Without attempting to respond to these concerns in the limited space available here, I would point out that international and national courts could be useful to ensuring otherregardingness, not necessarily by preempting domestic deliberations but by actually ensuring them through attention to domestic decision-making processes. Courts can promote meaningful democratic deliberation by insisting on allowing foreigners access to domestic decision-making venues. In fact, international tribunals have interpreted relevant treaties to include procedural requirements that national regulators must conform to as they exercise their discretionary power. 167 Moreover, regional and international institutions can help states overcome their collective action problems by setting regional or global standards. 168 For similar reasons, national courts that resist imposition by global institutions by invoking domestic or international law constraints -especially if acting collectively -may actually promote democratic deliberation and thereby indirectly promote global welfare as well. 169 In light of such judicial activism, the conclusion may be reached that the minimal requirements of trustee sovereigns explored above do not necessarily reflect a thoroughly progressive move for international law. These requirements are actually modest relative to the freedom some global regulators and tribunals have taken in imposing other-regarding obligations on sovereigns. However, the more ambitious inroads into sovereign discretion must be weighed carefully. They entail careful attention to the different areas of regulation and their relative importance to sovereigns and to the foreign stakeholders, and to the reliability of international reviewing bodies.
V. Conclusion
In an era of intense interdependency between human communities around the globe, the private vision of sovereigns gives rise to three types of challenges: a challenge to the efficient 167 See the Juno Trader case, supra note 83. 168 On the need for new modalities for democratic deliberation, see, e.g.¸ JAMES BOHMAN, DEMOCRACY ACROSS BORDERS:
and sustainable management of global resources, a challenge to equality as regards the inegalitarian consequences of sovereigns' partisan action, and a challenge to democracy due to the diminishing opportunities for many individuals to participate in shaping the policies that affect their lives. This Article has sought to demonstrate the plausibility of the claim that sovereigns should be regarded as trustees of humanity and therefore subjected to at least some minimal normative and procedural other-regarding obligations. Some or all of these obligations are arguably already ingrained in several doctrines of international law that define and limit sovereign rights. The concept of sovereignty as trusteeship can explain the evolution of these doctrines and inspire the rise of new specific obligations. Finally, the trustee sovereignty concept suggests that sovereigns have an obligation to mutually explore and develop the most effective domestic and supranational institutions in response to the challenges to efficiency, equity and democracy that result from the system of sovereign states.
